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OF THE DiSTRICT OF COLUMBIA. 

April Term, 1930. 

No. 5212. 

BEXJAAIIN F. EDWARDS, APPELLANT^ 

vs. 

WEST WOODRIDGE THEATER COAIPANY, jlX'C., 

APPELLEE. 

BRIEF FOR APPELLEE. 


ARGUMENT. 


The nine ast^ignments of error cited in Appellant’s 
brief can be narrowed to but four. 

Fir.st: Did the Court err in cverruling the suggestion 
of want of 'parlies defendant. 

The Trial Court’s decree affects only the property 
involved in these proceedings and is not therefore 
res judicata as to any rights other property owners 
may have in the subdivision, but it would appear 
that they would be benefited by the removal of the 
cloud on their title created by the condition subsequent. 

Second: Does the language contained in the 'deeds 
create a covenant running with the land, or a coiXdition 
subsequent. 

It is an elementary, principle that the coveyance 


of a fee on a condition subsequent creates the possibility 
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of a reverter in the grantor dependent upon the happen¬ 
ing of the condition. 

Clapp vs. Wilder, 176 Mass. 332; 50 L. R. A. 

120 . 

Oregon R. Co. vs. McDonald, 58 Ore. 228; 

32 L. R. A. (N. S.) 117. 

Vaughan ?’s. Langford, 81 S. C. 282; 128 A. S. R. 

912; 16 Ann. Cas. 91. 

At no time, has there been any breach by the plaintiff 
or by its predecessors in title of any or all of the con¬ 
ditions contained in the deeds of conveyance to the 
plaintiff and its predecessors in title, and that at no 
time during its corporate existence did the Groves 
Park Company serve any written notice upon either 
the plaintiff or its predecessors in title, attempting to 
avail itself of any alleged breach of any such conditions, 
nor since the dissolution of said Groves Park Com¬ 
pany by operation of law, has the defendant, Benjamin 
F. Edwards, served, or attempted to serve any such 
notice, and neither has there been any attempt on the 
part of either the said Grov'es Park Company or the 
said Edwards to make any re-entry upon said property 
or to enforce in any manner the said right of reverter 
for any alleged breach or breaches of any of such 
conditions. 

Any language in a deed which provides a condition 
on the breach of which his estate may revert to the 
grantor answers the description of an estate upon 
condition at common law, however, until a breach of 
the condition and the reverting of the estate to the 
grantor through re-entry by him or his heirs, the entire 
fee simple title is in the grantee. Such an estate does 
not create a reversion remaining in the grantor. 

Upington Corrigan, 151 N. Y. 143; 37 L. 

R. A. 794. 
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The possibility of reverter is neither a present right 
or interest in the estate, nor a future right or interest, 

i 

but merely a possibility that such a right may perhaps 
arise in the future if a breach of the conditions specified 
is committed by the grantee. Being a mere possibihty 
it is in no sense an estate or an interest of any nature 
either vested or expectant in real property. 

Wagner vs. Wallowa Co., 76 Ore. 453; L. R. A. 
1916 F. 303, 148 Pac. 1140. 

Upington vs. Corrigan, supra. ; 

i 

Vaughan vs. Langford, supra. 

Third: Is the defendant, Benjamin F. Edwards, the 
successor of the Groves Park Company, and if so, is he 

entitled to assert the same rights under the deeds U] could 
have asserted. I 

As above noted, the right to take advantage of a 
possibility of reverter on condition subsequent in 
the event of a breach by the grantee of such condition, 
belongs exclusively to the grantor, and his heirs, and 
such right can not be assigned or transferred before 
the breach of the condition and re-entry of the grantor 
for such breach. 

I 

Tiffany on Real Property, Section 182 and 
citations. 

Ruch vs. Rock Island, 97 U. S. 693, 696.; 

Davis vs. Gray, 16 Wall. 203. 

Schulenberg vs. Harriman, 21 Wall. 44. 

Thus, in Ruch vs. Rock Island, supra, page 696, 
the Court said: 

"John W. Spencer was one of the original 

proprietors and one of the dedicators. He owned 

at the time of the dedication f of the premises. 

A conveyance was made to the plaintiff by his 
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two cliildren, who were his sole heirs at law. 
The plaintiff asked the Court to instruct the 
jurA' that if his contention as to the facts was 
(correct he v,-as entitled to recover; and the 
court in t!ie charge given instructed accordingly. 
It was r.ot denied by the plaintiff that the title 
had passed, and that the estate had vested 
by the dedication. If tlie conditions subsequent 
were broken, that did not ipso facto produce a 
reverrer of the title. The estate continued in 
full force until the proper step was taken to 
consuininate the forfeiture. This could be done 
only by the grantor during his lifetime, and 
after his death by those in privity of blood 
with him. In tlie meantime, only a right of 
action subsisted, and this could not be con- 
veA'cd so as to vest the right to sue in a stranger. 
Conceding the facts to have been as claimed 
by the plaintiff in error, this was fatal to his 
right to recover and the iurv should have been 
so instructed.'’ 

As pointed out by the Court in the above case, this 
right is vested in the grantor only and is incapable of 
being conveyed by him to a third person. 

In Davis i-.s. Gray, IG '\\'all. 203, at page 230, the 
Court in considering a railroad grant made by the 
State of Texas upon certain conditions, took occasion 
to review the elements of an estate upon condition 
subsequent at common law, saying: 

'‘The rule at law is, that if a condition sub¬ 
sequent be possible at the time of making it, 
and becomes afterward impossible to be com¬ 
plied with, by the act of God, or the law, or the 
grantor, the estate having once vested, is not 
thereby divested, but becomes absolute. 

"Conditions subsequent are not favored in the 
law (4 Kent 129) and when they are sought to 
be enforced in an action at law there must have 
been a rc-cntrjq or something equivalent to it. 
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or the suit must fail. The right to sue at law 
for the breach is not alienable. The action 
must be brought by the grantor or someone 
in privity of blood with him. (Nicoll v. N. Y. 
& Erie R. R. Co., 2 Kernan 121; Lindlow vs. 
N. Y. & Haiietn R. R. Co., 12 Barb. 440; Webster 
vs. Cooper, 14 How. 488). ...” i 

In Schulenberg vs. Harriman, 21 Wall. 44, 63, it is 
said: 

"And it is settled law that no one can take 
advantage of the non-perform.ance of a con¬ 
dition subsequent annexed to an estate in fee, 
but the grantor or his heirs or the successors 
of the grantor, if the grant proceed from an 
artificial person.” 

One of the leading cases is Xicoll vs. N. Y. & Erie 
R. Co., 12 X. Y., 121. In that case it was said: 

"Kent sa3's, (4 Kent 129) (262) Jackson 
vs. Waldron, 13 Wend. 178; Forlescue vs. Satter- 
thwaite, 1 Ired. 570, ‘Conditions subsequent are 
not fa\'ored in the law and are construed strictly 
because the\^ tend to destro}' estates.’! They 
can onh' be reserx'ed for tl:e benefit of the grantor 
and his heirs, and no others can take advantage 
of a breach of them. 4 Kent. Com. 122, 127; 
a Black. Com. 154. ... 

"But where a fee simple, without a reservation 
of rents, is granted upon a condition subsequent, 
as in tliis case, tliere is no estate remaining in 
the grantor. There is simph' a possibility of 
reverter, but that is no estate. There: is not 
even a possibility' coupled with an interest, but 
a bar possibility' alone. ... 

"They' (words ‘expectant estates’) do not 
include the mere possibility' of a reverter^ which 
the grantor has after he has conveyed in; fee on 
condition subsequent. He has no present right 
or interest whatever, and no more control over 
it than a son has in the estate of his father who is 
living. 
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'‘Held—that grantor had no interest, which 
prior to forfeiture, was capable of being assigned. 

See also Underhill vs. S. & W. R. Co., 20 
Barb. 455. 

Fonda vs. Sage, 46 Barb. 109. 

Towle vs. Renisen, 70 N. Y. 303. 

Vail rs. L. I. R. R. Co., 106 N. Y. 283. 

In the present case it is clear that, whatever rights 
mav have been created for and on behalf of other 
purchasers from the Groves Park Company in the 
said subdivision under deeds of conveyance containing 
like conditions, the language in the deeds of conveyance 
forming plaintiff's chain of title creates a condition 
subseciuent, whicli if breached, operate to divest the 
estate so conve 3 ’ed and give the grantor the right of 
re-entry. Iliis possibility' of reverter in the Groves 
Park Company, the original grantor is, it is submitted, 
extinguished. Two grounds exist, upon either of which 
this conclusion tnay be rested, one, that inasmuch as 
the possibility of reverter is a right personal to the 
grantor only, and not subject to transfer or alienation, 
the attempt by the Groves Park Company to transfer 
and assigii this possibility' of reverter to the defendant, 
Benjamin F. Edwards by' its deed, executed and de¬ 
livered prior to its dissolution, was ineffective to convey 
such possibility of reverter to the said Edwards and 
operated to estop the Groves Park Company and any 
person claiming under it as its successor in interest, 
from claiming any right or interest in such possibility 
of reverter. Two, that the dissolution of the Groves 
Park Company' by operation of law', operated to ex¬ 
tinguish the possibility of reverter if any existed in it 
on that date, there being no successor at that time to 
the rights, franchises and properties of the said 
corporation. 
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(1) As heretofore stated, the right to enforce a 
possibility of reverter for breach of condition subsequent 
is a right personal to the grantor and can pot be 
assigned or transferred to another. 

Ruch vs. Rock Island, supra. 

Davis vs. Gray, supra. 


North vs. Graham, 235 Ill. 178, 


IS L. 



(N. S.) 624. 


If an attempt is made to assign or transfer such 
right prior to a breach of the condition, such attempted 
transfer is utterly void and the attempted transfer 
operates to extinguish utterly the possibility of reverter 
theretofore existing. 

Tiffanv on Real Propertv, Section 182, 23 R. C. L. 

1105. 


Thus, in Hooper vs. Cummings, 45 iMainc 359, at 
page 365, it is said: 


“But we have taken another view of this 


case which, to us., appears decisive. It; is well 
settled at common law that none but the grantor, 
his heirs and legal representatives can take 
advantage of a breach of a condition subsequent. 


and none others can re-enter or claim the estate. 


And the R. S. c. 94, Sec. 1, has not changed the 
law in that particular. Bangor vs. Warren, 


34 Maine 324. 


Now, it appears in this case that the grantor, 
Jonathan Cummings, by his deed dated Decem¬ 
ber 29, 1855, conveyed to Geo. H. and;Horace 
Cummings all his right, title and interest in 
and to the premises in controversy; at which 
time he had not entered. ‘But when condition 


is once annexed to a particular estate, and after, 
by another deed, the reversion is granted; by the 
maker of the condition, the condition is gone.’ 
5 Vin. Ab. 306. Then there is no person capable 
of making the entry or claim; the grantor can 
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not, for he has parted with his interest—the 
grantee can not, because he is a stranger to the 
condition.” 

It is contended in the present case that the defendant, 
Edwards, was tlie sole stockliolder of the corporation 
at the time of this purported transfer and at the time 
of its dissolution, that as such stockliolder he was 
entitled to acquire all of the property rights of the 
Groves Park Company, that such rights could be 
acquired by him by succession, and that therefore the 
execution and delivery of the deed in question con¬ 
veying such property rights to him merely effectuated 
what the law would otherwise do. It is also contended 
that if the conveyance from the Groves Park Company 
to Edwards, convejing the possibility of reverter in 
question, is valid to convey such possibility, Edwards 
now holds under and by right of such conveyance, 
and that if on the contrary it was void, that such pos¬ 
sibility remained in the corporation, to pass to Edwards 
as its sole surviving stockholder and successor in interest 
upon its dissolution. A complete answer to this con¬ 
tention will be found in Pice vs. Boston & Worcester 
R. R. Corp., 12 Allen (Mass.) 141. Inasmuch as the 
facts in that case were very similar to the one at bar, 
and the opinion reasonably sh.ort, and inasmuch as it 
traces the origin and development of the doctrine 
back to the early English con'U'On law, this opinion is 
inserted in full. The case arose upon a writ of entry 
to recover a parcel of land. 

“Plaintiff's father conveyed premises in dis¬ 
pute to defendant by warranty deed stating 
that the conveyance was made on express con¬ 
dition that the corporation should forever main¬ 
tain and keep in good repair a passwa\’’ over 
same also certain fences, the premises be¬ 
ing land over which railroad passed. Plain- 
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tiff’s father then conveyed to plaintiff, by 
warranty deed, a large tract of land, the de¬ 
scription of which included the premises iin con¬ 
troversy, and thereafter died intestate ; before 
any breach of condition. Plaintiff alleged breach 
and offered evidence of same, which was ex¬ 
cluded and jury instructed for defendantJ 

“Bigelos, C. J. It is one of the established 
rules of the common law that the right or pos¬ 
sibility of reverter which belongs to a grantor 
of an estate on condition subsequent can not 
be legally conveyed by deed to a third person 
before entry for a breach. This rule isi stated 
in Co. Litt. 214a, in these words: ‘Nothing in 
action, entry or re-entry can be granted over;’ 
and the reason given is ‘for avoiding of main¬ 
tenance, suppressing of rights and stirring up 
of suits,’ which would happen if men wqre per¬ 
mitted ‘to grant before they be in possession.’ 
This ancient doctrine had its origin in the early 
statutes against maintenance and champerty in 
England, the last of which 32 ilenr\' VlII, 
c. 9, expressly prohibited the granting or; taking 
any such right or interest under penalty, both 
on the grantor and the buyer or taker, :of for¬ 
feiting the whole value of the land or interest 
granted, or, as Coke expresses it, ‘the grantor 
and grantee (albeit the grant be merely void) 
are within the danger of the statute.’ Cp. Litt. 
369a. The principle that a mere right of entry 
into land is not the subject of a valid grant 
has been fully recognized and adopted in this 
country as a settled rule of the law of real prop¬ 
erty, both by text writers and courts of justice. 
2 Cruise Dig. (Greenl. Ed.) tit. XII, cl. sec. 15. 
1 Washburn on Real Property, 453; 2 Ib. 599. 
1 Smith’s Lead. Cas. (5th Ed.) 113; Nicoll vs. 
New York & Erie Railroad, 2 Kernan (N. Y.) 
133, Williams vs. Jackson, 5 Johns, 498, tiooper 
vs Cummings, 45 Maine 359, Guild vs. Richards, 
16 Gray. 

“The effect of a grant of a right or possibility 
of reverter of an estate on condition is thus 
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stated in 1 Shep. Touchstone, 157, 158: A con- ' 

dition ‘may be discharged by matter ex post 
facto; as in the exatuple following. If one make 
a feoffment in fee of land upon condition, and 
after, and before the condition broken, he doth 
make an absolute feoffment, or levy a fine of all 
or part of the land to the feoffee, or any other; 
by this the condition is gone and discharged 
forever.’ So in 5 Yin. Ab. Condition (I. d. 11) 
the rule is said to be ‘when condition is once 
annexed to a particular estate, and after by 
other deed the reversion is granted by the maker 
of the condition, now the condition is gone.’ 

See also 1 Washburn on Real Property, 453; 

Hooper vs. Cumn ings, 45 Maine 359. The 
original n'iaker of the condition can not enforce 
it after he has parted with Lis right of reverter, 
nor can his alienee take advantage of a breach, 
because the right was not assignable. In the 
light of these principles and authorities, it 
would seem to be very clear that the original 
grantor of the demanded premises destroyed or 
discharged the condition annexed to his grant 
to the defendants by aliening the estate in his 
lifetime and before any breach of the condition 
had taken place. 

“The only doubt wliich has existed in our 
minds on this point arises from the fact that the 
son and heir of the original grantor of the premises 
is the demandant in this action. But on con¬ 
sideration we are satisfied, not only that the 
son took nothing by the deeds, but also that 
the possibility of reverter was extinguished so 
that the original grantor had no right of entry 
for breach after his deed to his son, and the 
latter can make no valid claim to the demanded 
premises either as grantee or as heir for a breach ^ 

of the condition attached to -the original grant. 

A condition in a grant of land can be reserved 
only to the grantor and his heirs. But the latter 
can take only by virtue of the pri^'ity which 
exists between ancestor and heir. This privity 
is essential to the right of the heir to enter. 
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But if the original grantor aliened the right or 
possibility in his lifetime before breach, the 
privity between him and his heirs as to the 
possibility of reverter is broken. No one can 
claim as heir until the deceased of the grantor, 
because nemo est haeres viventis, and upon his 
death his heir has no right of entry because he 
can not inherit that which his ancestor had 
aliened in his lifetime. The right of entry is 
gone forever. Perkins, sec. 830-833, Litt. sec. 
347. 

“It may be suggested, however, that :if the 
deed is void and conveys no title to the grantee, 
the right of entry still remains in the grantor 
and is transn.issible to his heir. This argun’ent 
is inconsistent with the authorities already cited, 
which sanction the doctrine that alienation by 
a grantor of an estate on condition before breach 
extinguishes the condition; it also loses sight of 
the principle on which the doctrine rests. The 
policy of the law is to discourage maintenance 
and champerty. Neither party to a conveyance 
which violates the rules of law can allege his 
own unlawful act for the purpose of securing 
an advantage to himself. The grantor of a right 
of entry can not be heard to say that his deed 
was void, and that the right of entry still remains 
in him, iDecause this would be to allow' him to 
set up his own turpitude in engaging in a cham- 
pertous transaction as the foundation of his 
claim. His deed is therefore effectual to estop 
him from setting up its invalidity as the ground 
of claiming a right of entry w^hich he had un¬ 
lawfully conveyed. Nor can the grantee avail 
himself of the grant for a like reason. He 
can not be permitted to set up a title which 
rests upon a conveyance w'hich he has taken in 
contravention of the rules of law. Both parties 
are therefore cut off from claiming any benefit 
of the condition. The grantor can not ayer the 
invalidity of his own deed, nor can the grantee 
rely on its validity. Both being participators in 


an unlawful transaction, neither can avail him¬ 
self of it to establish a title in a court of law. 
It is always competent for a party in a writ 
of entr\' to allege that a deed, under which an 
adverse title is claimed, although duly executed, 
passed no title to the grantee, either because 
the grantor was disseized at the time of its 
execution, or because the deed for some other 
reason did not take effect. Stearns on Real 
Actions, 226. 

“We know of no statute which has changed 
the rules of the common law in this common¬ 
wealth in relation to the alienation of a right of 
entr\' for breach of a condition in a deed. By 
these rules, without considering the other grounds 
of defense insisted upon at the trial, it is ap¬ 
parent that the demandant can not recover the 
demanded premises; not as heir because he did 
not inherit that which his father had conveyed 
in his lifetime; nor as purchaser, because his 
deed was void.” 


(2) If contrary to the above reasoning, the Court 
be of the opinion that the possibility of reverter was not 
extinguished by the attempted conveyance to Edwards, 
but remained unimpaired in the Groves Park Company, 
then it is submitted that the dissolution of that Com¬ 
pany by operation of law under the circumstances in 
this case resulted in extinguishing the possibility of 
reverter, there being no successor to such corporation 
capable of taking the same. The possibility of re¬ 
verter here considered while a right personal to the 
grantor, is in the case of an individual grantor ex¬ 
tinguished by his death without issue, however, in 
case he dies leaving heirs capable of inheriting, such 
possibility passes to the heirs on his death. 

North vs. Graham, 235 Ill. 178, 18 L. R. A. 

(N. S.) 624 and note. 
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It passes to such heirs not by descent, but as repre¬ 
sentative of the ancestor. 

Upington vs. Corrigan, supra. 

Note in 18 L. R. A. (N. S.) 624. 

In case, however, of a corporation vested with a 
possibility of reverter, such possibility, upon the dis¬ 
solution of the corporation prior to any breach of the 
condition subsequent will pass to the successors of 
such corporation, if there be any. If the corporation 
is dissolved by operation of law, without any suc¬ 
cessors, the possibility of reverter will die with it as in 
the case of the death of an individual grantor ^vithout 
issue. 

Schulenberg vs. Harriman, supra. 

Upington vs. Corrigan, supra. 

Southard vs. Central R. R. Co., 26 X. J. Law, 21. 

In the present case, the Groves Park Cohipany 
was dissolved by operation of law and the effect of 
such dissolution was to put an end to the existence of 
the corporation for all purposes whatsoever and to 
destroy every one of its faculties. 

Greenwood vs. Union Freight R. Co., 105 U* S. 13. 

Mumma vs. Potomac Co., 8 Pet. 281. 

N. Y. Phonograph Co. vs. Nat’l Ph. Co. 163 
F. 534. : 

Lafayette Co. vs. Neel}’, 21 F. 738. 

U. S. vs. Poe, 120 Md. 89, 87 A. 933. 

Peo. vs. O’Brien, 111 N. Y. 1, 18 N. C. 692; 
2 L. R. A. 255. ■ 

Alatthews vs. Bank, 60 S. C. 183; 38 S. E. 437. 

Houston vs. Utah Lake Land Co. (Utah) 187 
P. 174. 

K. of P. vs. Weller, 93 Va. 605, 25 S. E. 891. 

Theis vs. Spokane Falls Gas L. Co., 34 Wash. 
23, 74 P. 1004. 
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Its dissolution by operation of the'law of the State 
of Virginia, where the Corporation was created and 
domiciled had the effect of dissolving it wherever it 
was then doing business. 

Marion Phosphate Co. vs. Perry, 74 Fed. 425, 
33 L. R. A. 252. 

Would the fact that the defendant Edwards was at 
the time of such dissolution the sole stockholder of 
the Groves Park Company and after its dissolution 
continued the real estate business in the subdivision 
theretofore operated by the said corporation constitute 
him its successor so as to enable him to take all interest 
it then held, if any there was, in the possibility of 
reverter here considered. 

It is true that upon the dissolution of a corporation 
the legal title to all of its property passes by operation 
of law to the stockholders, who are the beneficial owners 
thereof, through the corporation. 

14a C. J. 1153, n. 48. 

Stearns Coal Co. vs. Van Winkle, 221 F. 590. 

Doherty vs. Rice, 186 F. 204, aff. 184 F. 878. 

Casque vs. Ball, 65 Fla. 383. 

Service Lbr. Co. vs. Sumpter Valley R. Co. 
(Ore.) 158 P. 175. 

Baldwin vs. Johnson, 95 Tex. 85, 65 S. W. 171. 

Taylor vs. Interstate Inv. Co. 75 Wash. 490, 
135 P. 240. 

And that on its dissolution such stockholders are 
entitled to share in the surplus of any proceeds from 
the sale of the corporate property remaining after the 
payment of all debts. 

Linn vs. Robertson, 6 Wall. 277. 

Bacon vs. Robertson, 18 How. 480. 

Knott vs. Evening Post Co. 124 F. 342, Rev. 
on other grounds, 130 F. 820, App. dism. 
191 U. S. 225. 
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However the stockholders right is not to an individ¬ 
ual share in such assets of the corporation, fcut is 
merely a right to participate in the proceeds of a sale 
made as an incident to winding up its corporate affairs. 

Hoag vs. Edwards, 68 Misc. 237, 124 N. Y. S. 
1035. 

It is submitted that the successors of a defunct 
corporation which could take from it a possibility of 
reverter such as is here considered, is limited to cor¬ 
porate successors to the franchises, right and powers 
of the dissolved corporation as well as to its property 
and business. While no case has been found directly 
in point, yet there are many cases in which, in somewhat 
analogous circumstances the term has been so limited. 
Thus, the word “successor” in a corporate mortgage 
of all of its property and all thereafter acquired by it 
or its successors was held to mean a corporate suc¬ 
cessor and not an independent corporation taking 
title to its propert}’ by j)urchase. 

Mississippi Valley Trust Co. rs. So. Trust Co., 
261 Fed. 765, 767. 

I 

An in Automatic Strapping Machine Co. vs. Twisted 
Wire, etc., Co., 159 App. Div. 656, 144 N. Y. S. 1037, 
1040, it was held that the word “successor” or the term 
“Successor in interest” in the case of corporations, 
ordinarily indicates statutory succession and not mere 
succession in property rights. 

An illustrative case was Grand Canyon R. Go. vs. 
Treat, 12 Ariz. 69, 95 Pac. 187, in which it wab held 
that a corporation organized by the purchasers of 
the corporate property at a mortgage foreclosure sale of 
a railroad to succeed to the franchise as well as property 
rights of the former corporation, was its successor 
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within the meaning of a statute exempting such rail¬ 
roads and their '‘successors” from taxation. 

The utmost that can be said in the present case is 
that Edwards acquired whatever property rights the 
corporation l)ad and continued as an individual to 
carry on the business that it bad theretofore been 
engaged in prior to its dissolution. There is no question 
that Edwards did not succeed to any of the rights of 
the Groves Park Company as a corporation, to maintain 
a corporate existence or to exercise any of its franchise 
rights, other than the right to hold real estate and do 
business therein. The law is clear that a possibility 
of reverter ceases and determines upon the dissolution 
of a corporation without successors capable of taking it 
just as it does in the case of the death of a grantor 
without heirs capable of taking from him. 

It is submitted that Edwards was not such a suc¬ 
cessor as the law contemolates to succeed to whatever 

A 

rights the corporation may have had if any there were 
at the time of its death by operation of law. 

In the foregoing circumstances it is believed clear 
that the possibility of reverter has been determined 
either by the voluntary act of the corporation in at¬ 
tempting to alienate it by deed prior to anj^ breach 
thereof, or by the corporate dissolution Avithout leaving 
any corporate successor capable of taking it by suc¬ 
cession. It is evident from the facts admitted or 
stipulated that the e.xistence of record of this con¬ 
dition subsequent containing as it does, a possibility 
of a forfeiture of the title, Avhich possibility of forfeiture 
has in realitv ceased and determined and is merely a 
paper condition, constitutes a cloud upon the plaintiff’s 
title. That it is not merely a technical cloud is shown 
by the fact that the plaintiff has been unable to use 
the property as security for a loan. 

In the circumstances, it is submitted that a Court 
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of Equity has jurisdiction to extinguish such cloud by 
an apt decree declaring void the forfeiture provision 
in the deed and the possible reverter thereon in the 
grantor, the Groves Park Company, or anyone claiming 
thereunder. 

See Kay vs. Scales, 37 Pa. State 31, 78 Am: Dec. 
399, in which a nominal trust which had ceased; to be 
valid burden on the estate was removed by a ;Court 
of Equity as a cloud upon the title. 

Fourth: Eo the various deeds transferring title to the 
property create a special contract which estops the plaintiff 
from having the cloud created in the deeds removed from 
its title. \ 

It is submitted that there is no such special contract 
in deeds of conveyance which would estop a property 
owner from having removed from his title a: cloud 
created in the deed when it appears that no one can 
be damaged by having the cloud rem.oved, and also 
for the reason that there is no contract between the 
defendant, Edwards, and the plaintiff whereby the 
defendant, Edwards, would in anywise suffer as the 
result of the cloud being removed as in the event of a 
breach of the condition subsequent there is no one who 
could enforce same, consequently it only creates a cloud 
upon plaintiff’s title which in equity and justice should 
be removed in order that the title to the plaintiff’s 
property could be accepted as security for a loan. 

D. EDWARD CLARKE, 

Attorney for Appellee. 



